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FEDERAL COMMUNICATIONS COMMISSION

In the Matter of

Telecommunications Service
Inside Wiring

Customer Premises Equipment

In the Matter of
Implementation of the Cable
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Cable Home Wiring
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Washington, D.C. 20554
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COMMENTS OF INDEPENDENT CABLE &
TELECOMMUNICATIONS ASSOCIATION

The Independent Cable & Telecommunications Association (“ICTA”) submits

these comments in response to the Second Further Notice of Proposed Rulemaking (the “Second

Further Notice”) in the above-encaptioned proceeding.

v DirectTV, while a member of ICTA, does not join in these comments, but rather submits
its own response to the Second Further Notice.
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ICTA represents a cross-section of companies operating in the forefront of the
telecommunications revolution now taking place in the United States. Its members include

private cable operators (also referred to as satellite master antenna television), shared tenant
services providers, competitive local exchange carriers, direct broadcast satellite operators,
equipment manufacturers, program distributors and property management-development
companies. ICTA’s operator members employ a variety of telecommunications technologies,
both wired and wireless, to offer video, voice and data communications services primarily to the
residential multiple dwelling unit (“MDU”) market. With regard to video services, these
operators primarily compete with franchised cable operators, the dominant player in the local
multichannel video programming distribution market. The issues raised in the Second Further
Notice are of critical importance to ICTA since the Commission’s conclusions will, in large part,
determine whether ICTA’s operator members are able to build upon their current toehold in the
market for distribution of video programming services and present meaningful competition to
incumbent franchised cable operators over the long term.
SUMMARY

In its comments, ICTA focuses on the issues the Commission has raised regarding
potential limitations on the use of exclusive contracts, the treatment of “perpetual contracts,” the
obligations of small operators to monitor for signal leakage and the feasibility of shared use of
home run wiring.

ICTA urges the Commission not to impose any external limit on the duration of
exclusive service contracts, which ICTA believes to be an essential pro-competitive tool.

Exclusive contracts are critical to the ability of private cable operators to finance new projects
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and provide alternatives to franchised service in markets where property owners have historically
enjoyed no other option. Should the Commission ultimately decide to impose a cap on these
contracts, ICTA asks that it not be Iess than fifteen years. It is only over such a period that
private operators can recoup costs and solidify their financial position to the extent that they can
withstand competition from a franchised operator subsidized by its city or county-wide
operations. Such a duration is appropriate given that it corresponds to the period of de facto
exclusivity granted to most franchised operators as they began operations in the 1970's. Also, if
experience indicates that this period is excessive, the Commission could simply revisit the issue
with no harm to franchised operators developing in the interim. However, if the Commission
imposes a cap of insufficient length, private operators may be forced out of the market by the
time the Commission can take corrective action. Finally, ICTA points out that mandatory access
statutes almost always authorize franchised operators alone to force access and exclude private
operators from their reach. Franchised operators can therefore preempt a private operator’s
exclusive contractual arrangement while its own such contracts remain shielded. In order to
avoid this highly inequitable result, ICTA urges the Commission to prohibit franchised operators
from obtaining exclusive contracts in states which have enacted mandatory access statutes.

ICTA proposes that the Commission establish a three-year “fresh look” period
during which property owners would be able to renegotiate both exclusive and non-exclusive
“perpetual contracts.” The policy should apply not only to contracts which extend for the
duration of the franchise and any renewals or extensions, but also to other contracts with no
duration language or language that in practical effect results in a perpetual term, such as language
linking termination to some future uncertain event.
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ICTA supports the exemption of small operators from the reporting requirements
related to signal leakage monitoring obligations. In implementing the exemption, ICTA suggests
using a definition similar to that of “small cable operator.”

Finally, ICTA argues that the issue of whether competitors should share a home
run wire should be decided by the parties themselves based upon technical and economic factors.
ICTA believes that forced sharing of the wire would result in de facto mandatory access rights
and raise Fifth Amendment concerns.

DISCUSSION
L. Exclusive Contracts Are A Pro-Competitive Tool For New Entrants And Their Duration

Should Not Be Capped, But If It Is, The Exclusivity Period Should Extend At Least 15
Years

In the Second Further Notice, the Commission seeks comment on whether it
should adopt a “cap” on the length of exclusive contracts entered into by MDU owners and
service providers, limiting their enforceability to the time period necessary for a provider to
recover the specific capital costs involved in initiating service at the MDU. The collective
experience of ICTA’s members indicates that exclusive contracting by private cable operators is
absolutely essential to their ability to compete with incumbent franchised operators and that it
promotes the best interests of MDU residents. ICTA therefore respectfully submits that a cap on
the duration of exclusive contracts is not only unnecessary to promote the goal of increased
competition in the market for the distribution of video programming services, it would stifle the
competition that is only now taking hold. However, should the Commission decide that a cap

would serve the public interest, ICTA strongly urges that any such measure allow exclusivity to



extend for a period of at least 15 years, the same period of express or de facto exclusivity enjoyed
by franchised operators when they were initiating operations 25 years ago.

As ICTA has emphasized throughout this proceeding, exclusive contracts do not
inevitably inhibit competition. Some parties have limited their analysis of the competitive effect
of exclusive contracts to the confines of a single MDU and argue that these contracts simply
result in the replacement of one “monopolist” with another. However, the relevant geographic
market for the distribution of video programming services is not the grounds of a single MDU.
Rather, it is coextensive with the franchise area which usually extends throughout the entire
incorporated area of a city or county. While exclusive contracts may prevent a provider from
offering its services at a particular MDU, they do not prevent a provider from entering the
geographic market as a whole and competing "at the property line." The various providers vie to
convince a property owner that they are best able to offer the mix of services desired by current
and prospective tenants at the best price, rather than competing at each tenant’s door. Thus
several providers can operate in a given market, each with a handful of exclusive contracts at
particular MDUs, and the market will still be fully competitive as a result of the vigorous
competition that has taken place property-by-property. ICTA urges the Commission to look
beyond the misplaced focus of some parties on the type of door-to-door competition that takes
place in the single family home context and recognize that competition simply plays out in a
dramatically different manner in the MDU environment.

Not only does exclusive contracting not thwart competition, it is a critical
ingredient to insuring competition since only with a long-term period of exclusivity can private

cable operators and other new entrants generally attract the investment and secure the long-term
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financing necessary to initiate operations and present meaningful Jong-term competition to
franchised operators. Given the small subscriber base of any particular MDU as compared with
an entire municipality, and the absence of any real economies of scale, a private cable operator
must have some period of exclusivity as a new entrant in order to ensure a cash flow return
sufficient to achieve a reasonable profit which is, after all. the sine qua non for any debt and/or
equity investment. A private cable operator typically must install a complete stand-alone cable
system, including satellite dishes, electronics and descrambling equipment at nearly every private
property they serve The presence of an additional provider would simply render it
economically infeasible to provide service, i.e., the available subscriber base, now “shared,” is
too small to justify the capital investment.? This fact is demonstrated by the following model
which is based upon a 300-unit MDU and assumes that the private operator is unable to secure
exclusivity vis-a-vis an incumbent franchised operator currently servicing the MDU.

0 The fixed costs involved in installing a high-end stand-alone system at an MDU is
approximately $617 per passing or $185,000 total for these 300 units.

o The average penetration for cable service at MDUs is 60%. Under the very best
of circumstances, a competitor can expect to obtain 50% of those subscribers from
the incumbent, or 90 subscribers, due to subscriber complacency and the resulting
hesitancy to switch providers.

¥ Some ICTA members utilizing different technology may not have as great a need for a
long-term period of exclusivity.

¥ The situation of the private cable operator is in stark contrast to that of the cable
franchisee who can serve a new MDU simply by stringing additional cable from the building to
the nearest public street for interconnection to its franchise-wide single family headend facility.
While a cable franchisee can amortize its installation expenses over its entire franchise area, a
private cable operator in most instances must amortize its expenditures (which are nearly four
times higher) over only the single property served.
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o Fixed costs, spread among the 90 subscribers, would equal approximately $2,055
per subscriber.

o Monthly gross revenue averages $36 per subscriber in better markets, which
would equal a total of $38,880 in gross revenue for the year.

o Cash flow equals around 35% of revenue or approximately $13,600 per year in
this model.

In the model, the ratio between annual cash flow and debt would be 13.5to 1.
Lending institutions strongly prefer this ratio to be in the range of 4 to 1 and virtually no such
entity will provide financing if it is greater than 6 to 1. If the provider is allowed to provide
service pursuant to an exclusive access agreement, however, subscribership and thus revenue
would double and the cash flow/debt ratio would be more in line with lending and investment
standards. Moreover, without exclusivity, the fixed costs per subscriber are greatly above the
market average of $1,000 per subscriber that is paid to acquire SMATV systems. Investment
under these circumstances would therefore be difficult to justify since even the resale price of a
subscriber would not allow recoupment of such fixed costs.

A longer term period of exclusivity also provides new entrants with an essential
degree of protection while they recoup costs. Without the protection of exclusivity, a new
entrant could easily succumb to the predatory practices of the incumbent who has already
recouped and can therefore easily undersell its new competitor and lure away subscribers with
special promotions. For example, a cable franchisee can subsidize head-to-head competition at a

particular MDU with revenues obtained from its franchise-wide single family subscriber base ¥

¥ Although uniform pricing laws and regulations are helpful in this area, sufficient
"loopholes" exist such that cable franchisees can continue such cross-subsidization. Indeed, the
protection provided by the uniform pricing provisions of the Communications Act has been
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The lending and investment community is well aware of the critical need for
exclusivity given the infancy of the private cable industry as juxtaposed to the market dominance
of the incumbent cable franchisees, and refuses to participate in private cable operations unless a
long-term period of exclusivity is guaranteed. With the vast majority of MDUs already serviced
by franchised cable operators, a cap that unduly limits exclusive contracting would mean that at
almost all MDUSs potential competitors would be unable to finance even the start-up of their
operations, much less have any “staying power.” As a result, franchised operators would be left
without competitors and both MDU owners and tenants would be left without a choice of

providers.

A longer term period of exclusivity not only promotes competition, it preserves
the owner’s constitutionally-protected private property rights and is clearly the best method to
advance the interests of the residents. The property owner, because it represents a large group of
customers as a “package,” is able to negotiate a far better deal from the service provider than a
single tenant with no leverage. Because the owner is itself faced with competition in the rental
market, it has every incentive to ensure that the chosen provider will offer the highest quality
services at competitive prices so that potential tenants will be attracted to the property. The

provider, in turn, is able to use exclusivity as the means to unlock supracompetitive offerings.

With the guarantee of the entire customer base, a provider can afford to offer more expansive

limited by the 1996 Telecommunications Act, which now prohibits only “predatory” non-
uniform bulk discounts. Moreover, such laws do not even apply in areas subject to effective
competition even though the particular competitor targeted at a single MDU by a cable franchisee
may not have sufficient market-wide penetration so as to withstand a price war. Nor do such
laws preclude discriminatory pricing for services other than rate regulated services and associated
installation and equipment costs.
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services and/or pass on cost savings to the tenants. Currently, where sufficient volume can be
secured through exclusivity for periods of time in excess of twelve years, private cable operators
typically offer services at rates 10-15% below the next highest competitive rate for video

programming services at the individual tenant level.

For the foregoing reasons, ICTA believes that longer term exclusive contracts are
a prerequisite to competition, not a hindrance, and that no limit on their duration is necessary
other than the prohibition of perpetual contracts discussed in Section II below. Should the
Commission find otherwise and impose a cap on the duration of exclusive contracts, [CTA urges
it to do so only with respect to future contracts and to permit at least a fifteen-year period of
exclusivity. It is only over such a period that a private operator can recoup costs and reach a
level of cash flow sufficient to demonstrate both a profit and an ability to withstand the onslaught
of a franchised operator with a war chest built upon its city or even county-wide operations. Any
more restrictive limit would have a debilitating effect on the ability of private operators to sustain
operations and would destroy the ability of private operators to finance new systems.?’ In short,
the nascent competition faced by franchised operators from these private operators would be
eliminated.

The time period ICTA proposes has a proven track record. Most cable franchises

were originally granted for fifteen-year terms and either expressly provided for exclusivity or

¥ While ICTA has previously noted that a private operator’s base recoupment period is at
least 5 to 6 years, it does not promote such a period as the minimum span of exclusivity
necessary to establish a reasonable profit beyond that bare recoupment, to achieve overall
economic viability and stability in a fiercely competitive market, or to satisfy actual and potential
investors and lenders. ICTA respectfully notes that the Commission’s suggestion of such an
intent in footnote 737 of the Second Further Notice is in error.
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were de facto exclusive. When the franchisees were entering the emerging market for hardwire
video programming delivery 25 years ago, all parties involved - the franchisees, their investors
and lenders, and the franchising authorities - recognized that the investment involved in
installing the systems could not be justified without the protection of such a period of express or
de facto exclusivity. It would be highly inequitable for the participants in today’s emerging
market for alternative video service delivery to be denied such protection, especially when,
unlike those first franchisees, they face intense competition from an entrenched incumbent.
Should the experience of history prove wrong and should the market become fully
competitive in the next few years, transforming a fifteen-year cap into an impediment to
competition, the Commission could simply revisit this issue. Franchised operators surely will
not be harmed in the interim given that they control the lion’s share of the MDU market and
virtually all of the market for distribution of video programming services to single-family homes.
Indeed, five years after the implementation of the pro-competitive measures of the 1992 Cable
Act, franchised operators face effective competition in only a handful of markets. On the other
hand, if the Commission unduly restricts the duration of exclusive contracts now, competition
from private operators and new entrants, already hounded by an increase in permissible
“predatory” activity, will slowly diminish as they are driven out of the market and their access to
start-up capital evaporates. Once gone, these operators will not soon reappear even if an overly
restrictive cap is lifted. In short, while the Commission can easily remedy the grant of too much
freedom regarding the use of exclusive contracts, it cannot easily remedy the damage that would

result from being overly restrictive.
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Finally, the answer to the Commission’s inquiry in § 262 of the Second Further
Notice as to whether its “decision not to preempt state mandatory access statutes effectively
means that non-cable MVPDs cannot enforce exclusive agreements in those states, even where
such agreements may be pro-competitive” is a resounding yes. Conversely, because these
statutes rarely grant access rights to alternative providers, franchised operators are able to force
access to a property and enter into an exclusive contract with the owner that is subject to no such
risk of nullification by a third party. In light of this highly inequitable result, ICTA urges the
Commission to level the playing field by prohibiting franchised operators from obtaining
exclusive contracts in states that have enacted a mandatory access statute. The prohibition could
be tied directly to the existence of the access statute so that if the statute is repealed, the

prohibition would be lifted and all parties would remain on equal footing.

II. The Commission Should Clearly Define What Constitutes A “Perpetual Contract” And
Establish A “Fresh Look” Period During Which Property Owners Can Renegotiate These
Anti-Competitive Agreements

In light of their overwhelming anti-competitive effect, ICTA urges the
Commission to establish a “fresh look” period during which property owners are empowered to
renegotiate “perpetual contracts” with full consideration of today’s service alternatives and from
a position of much more equal bargaining power. As a preliminary matter, the Commission must
be as clear as possible regarding what contracts are considered perpetual and therefore subject to
a fresh look.

The Commission refers to perpetual contracts as “those running for the term of a
cable franchise and any extensions thereof.” Second Further Notice at § 263 (emphasis added).
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Service agreements between franchised operators and property owners also often specify a term
lasting for “the duration of the franchise and any renewals of the franchise.” As discussed by
ICTA in earlier comments, such contracts undoubtedly will extend in perpetuity given that it is
exceedingly rare for a franchise not to be renewed. Furthermore, the agreements are typically
transferable to “successors and assigns.” Accordingly. as the franchise is continually renewed
and/or the rights of the franchised operator are continually transferred to a successor, the property
owner is effectively locked into the agreement in perpetuity? Thus, ICTA respectfully submits
that in adopting a definition for “perpetual contract,” the Commission must make clear that all

contracts with a durational term linked to the “renewal” and/or “extension’ of the franchise are

included.

ICTA also urges the Commission to rule that a contract stating that it will
continue “for the term of the franchise,” but which is silent with regard to renewals or extensions,
simply terminates upon expiration of the franchise in existence when the contract was executed.
If the Commission declines to make that affirmative ruling, ICTA urges it to treat such contracts
as perpetual. The initial term of a franchise is often as long as 25 years and franchised operators
currently attempt to expand the duration of these contracts beyond even that period by arguing
that their “intent” at execution was that such language implicitly included extensions and

renewals of the franchise as well. See, e.g., Attachment 1 hereto.

& Of course, not every operator’s intent was to foreclose competition in perpetuity. At the
time some of these contracts were entered into, there was a legitimate chance that a city might
not renew the franchise and thus a duration linked to the renewal was not necessarily perpetual.

It was passage of the 1984 Cable Act and the measures contained therein making it virtually
impossible for a city to deny renewal that transformed contracts containing this type of durational
provision into perpetual contracts.
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In order to preempt clever drafting efforts intended to avoid renegotiation, the
perpetual contract definition must make clear that other words or constructions having the
practical effect of perpetuity will be treated as such for “fresh look” purposes. For example,
linking the duration of a contract to some contrived, uncertain event such as “when the parties
deem the agreement impractical” or when “the franchisee ceases operations,” should be
considered to create a perpetual contract subject to renegotiation. ICTA also strongly believes
that contracts with no durational term must be included within the definition given that courts
may treat such contracts as perpetual. Moreover, while many courts would treat the contract as
terminable at-will, an incumbent would not acquiesce in such an interpretation. Rather, it would
require a lawsuit to obtain that judicial construction and such an expense would deter the
property owner from asserting its termination right.

Finally, on a related point, ICTA strongly urges the Commission not to exclude
non-exclusive perpetual contracts from any “fresh look™ policy it adopts. In the Second Further
Notice, the Commission has requested comment regarding only perpetual exclusive contracts,
implying that a perpetual contract must also be exclusive before any fresh look mechanism would
apply. However, even if a contract lasting in perpetuity does not contain an exclusivity
provision, as explained in Section I above, it would not be economically feasible for an
alternative provider to provide service to the property in tandem with the franchised operator. If
they are foreclosed in perpetuity from obtaining the exclusivity necessary to initiate operations,
these potential competitors will never challenge incumbents and the market will never be re-

energized by competition among providers for the right to serve properties as existing contracts



expire. Thus, if a fully competitive market is to result, a fresh look mechanism must apply to
both exclusive and non-exclusive perpetual contracts.

With the parameters of what is considered a “perpetual contract” clearly defined
in the foregoing manner, ICTA believes the Commission should institute a “fresh look”
mechanism allowing a property owner subject to a perpetual contract freely to renegotiate that
contract or enter into an agreement with another provider, subject only to the limitation that the
new contract must provide for termination on a date certain. Such a mechanism is warranted in
light of the overwhelming burden on competition that these contracts present.

ICTA respectfully submits that the Commission cannot achieve its goal of
creating a truly competitive market for the distribution of video programming services unless it
eliminates the restriction on competition that results from perpetual contracts. While not every
franchised operator chose to use a model contract with a perpetual duration, those that did so
relied upon that model throughout the entirety of their franchise area. Thus, it is not just random
MDU’s at which competition is forever precluded by these contracts. Rather, entire franchise
areas are sealed off from competition. Moreover, these contracts are still in use today in markets
to which alternative providers have not been able to extend their reach and thus where property
owners have no service option other than franchised cable. In either circumstance, because
franchised service was or is the only option, these perpetual contracts are in essence “contracts of
adhesion.” Property owners have to provide video programming services in order to attract
tenants. Twenty years ago there was only one place to get them and in many places today that is
still the case. Property owners therefore did not have, and often still do not have, any leverage in

their dealings with franchised operators. If perpetual contracts entered into under these
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circumstances are to be enforceable under traditional contract principles, they must be

renegotiated in an environment of relatively equal bargaining power as service alternatives

become available to property owners.

ICTA suggests that the “fresh look” period start on the effective date of the FCC’s
adoption of rules in response to this Second Further Notice and last for three years. The
mechanism should be triggered on a building-by-building basis. When the owner of an MDU
believes that there are competitive alternatives to the franchisee’s service available to it, it can
invoke the mechanism and solicit competing offers of service. Nothing in such a regime would
prevent the property owner from simply entering into another contract with the incumbent
operator, with or without entering into a second agreement with a competing provider. It would
simply empower the owner to transform an anti-competitive contract into one that will be subject
to renegotiation at set intervals and thereby forced to stand the test of competition. Indeed, the
incumbent presumably would have the advantage due to property owners’ general hesitancy to
switch providers and the fact that it almost surely will have recouped its costs already.

As long as the owner initiates the renegotiation process during the three-year
period, the owner should be allowed to continue negotiations beyond the expiration of the period
should they so extend. ICTA also believes that it is critical that any “fresh look™ mechanism
involve a prohibition on retaliatory action by the incumbent. The incumbent cannot be allowed
to terminate service or threaten to do so in response to an owner’s assertion of its right to
renegotiate. Otherwise, the owner’s right in this regard would be meaningless since it would not

want to risk the harm to its tenants that would result from a service interruption.
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By empowering the property owner to initiate the “fresh look™ mechanism, the
Commission will ensure that it is invoked only when alternatives to the incumbent’s service
actually exist such that a true renegotiation can take place and will avoid having to involve itself
in the details of the process. Moreover, the renegotiation could easily result in the conversion of
the building to a new provider, or conceivably to a dual provider scenario. In either case, it will
be necessary to invoke the new Cable Inside Wiring Rules which establish the property owner as
the initiator of the disposition procedures. Thus, the party that triggers the “fresh look”

mechanism would also be the party empowered to initiate the disposition procedures which

would need to be invoked in many instances.

1. The Commission Should Exempt Small Operators From Signal Leakage Reporting
Requirements And Should Do So Based Upon Its Existing Definition In The Cable

Context

ICTA agrees with the Commission that the requirement contained in Section
76.615(b)(7) that operators file an annual report regarding the results of the signal leakage tests
required by Section 76.611 would needlessly raise the engineering and compliance costs of small
broadband service providers without a concomitant increase in aeronautical safety. I[CTA
therefore supports an exemption from the reporting requirements of Section 76.615(b)(7) for
small operators, though such operators would of course remain obligated to perform the actual
testing.

ICTA suggests that in implementing the exemption and identifying “small

broadband providers,” the Commission rely upon the existing definition used to identify “small

cable systems” and “small cable operators” set forth in the Sixth Report and Order and Eleventh
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Order on Reconsideration, MM Dkt. Nos. 92-266, 93-215, 10 F.C.C. 7393, 7406. Under this

definition, a small system is one with 15,000 or fewer subscribers and a small company is one
with 400,000 or fewer subscribers over all of its systems. ICTA proposes that the Commission
measure subscribership in “small broadband system” determinations within the boundaries of
individual counties. Thus, ICTA proposes that a broadband system that serves 15,000 or fewer
subscribers within a county and that is run by an operator with 400,000 or fewer total

subscribers, be exempt from the signal leakage reporting requirements.

IV.  The Decision Whether Competing Providers Should Share Home Run Wiring Should Be
Left To The Parties, The Market and Technology

In the Second Further Notice, the Commission seeks comment on the feasibility of
requiring competing broadband service providers to share a single home run wire in MDUs.
ICTA respectfully submits that whether two competitors should share the home run wire is a
technical and economic decision that is a question best left to market forces and market
participants themselves to decide and simply does not lend itself to a regulatory solution.

As the Commission itself recognized in the Cable Inside Wiring Rules, it is up to
the property to decide whether to permit a competing provider onto the property. Once that
decision is made, the market and technological realities will dictate whether the competitors can
or should share the wiring. To force the parties to share the wiring would in essence result in the
creation of mandatory access rights. Such a situation raises all of the Fifth Amendment problems
involved in non-consensual access issues which the Commission chose to avoid elsewhere in this

proceeding.
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CONCLUSION

For the reasons discussed above, ICTA believes that the Commission should adopt rules

and regulations consistent with ICTA’s comments herein.

Respectfully submitted,

INDEPENDENT CABLE &
TELECOMMUNICATIONS ASSOCIATION

/7
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By:

Deborah C. Costlow

Treg Tremont
ARENT FOX KINTNER PLOTKIN &

KAHN
1050 Connecticut Avenue, N.W.
Washington, D.C. 20036
(202) 857-6000
Its Attorneys

Dated: December 23, 1997
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ATTACHMENT 1

COLE, RAYWID & BRAVERMAN, L.L.P.
ATTORNEYS AT LAW

JOKN P, COLE. UR, ALAN NAYWID
SURT A, BRAVERMAN SECOND FLOOR (193049940
ROPEAT L. JAMES

JOBEPH R. REFER 1919 PENNSYLVANIA AVENUE, N.W.

FRANCES J. CHETWYND FACSIMILE
JONMN D. STVER WASHINGTON, D.C. 20006-34588 1202 4820062

(202) 8899750

AU, GL/ST
DAVID M, BILVERMAN INTERNET

SUSAN mu December 17, 1997
TETENBERG

Arnold B. Sherman, Esq.
Eig and Schwartz, Chartered
7575 Wisconsin Avenue
Suite 500

Bethesda, Maryland 20814

Re:  Milestone Manor Apatments
Dear Mr. Sherman:

This firm represents Jopes Communications of Marvland, Inc. (“Jones"). In
that capacity, we reviewed your letter to Mx. Carlock dated December 2, 1997, and the
t between Jones and Milestonec Manor Apartments dated June 1, 1983
("Agreement”), We disagree with your contention that Jones no longer has the contractual
right to provide cable television services 1o the Milestone Manor Apartncnts.

Your contention is purportedly based on Section 7 of the Agreement, which
provides that "the term of this Agreement shall be for a period coterminous with the franchise
granmad for {the Northemn Franchise Territory of Prince George's County, Md.] . . ." You
arguc that the Agreement necessarily terminates after the inifiad fifteen-vear franchise period.
We do not believe that your very narrow interpretation comports with the language of the
Agreement and the well-accepted meaning of the term “franchise.”
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Under federal law, specifically Section 602(9) of the Communications Act of
1934,' "franchise” is defined as "an initial authorization or remewal thereof . . . issued by a
franchising authority." Given that the standard definition of "franchise” means an initjal
franchise and its renewal, it was not necessary for the parties to expressly reference the
franchise renewal, Indeed, doing so arguably would have been redundant. On the other
hand, if the parties intended to refer solely to the initial franchise term, they presumably
would have inserted the word “initial” (or its equivalent) before the word “franchise” in
Section 7. That clarification was not provided.

If the parties really had intended to terminate the Agreement at the
same time as the initial franchise term, the logical drafting choice would have been to identify
that specific date -- ie, July 15, 1997. It must remembered, after all, that the Agreement was
executed over ninc months after the franchise was granted to Storer Cable. As a result, the
franchise expiration date of the initial term was a date certain, known to both parties. The
decision by the parties to express the term of the Agreement in an alternative form suggests
an alternative intent.

In fact, the language actually used in Section 7 properly reflects that cable
service under the Agreement is to be "coterminous” with the operator's provision of service to
the surrounding area. As long as the operator provides franchised cable service in Prince
George's County, it is entitled under the Agreement to provide service to Milestone Manor
Apartments. 1f franchised cable service were terminated prematurely, so, too, would service
to Milestone Manor Apartments. Under the same reasoning, if franchised cable service were
extended beyond the initially designated timeframe, so0, too, would service to Milestone
Manor Apartments. Jones is entitled under the Agreement to continue 1o provide service to
the complex, regardless of whether it is operating under the initial franchise. or an extension
or renewal thereof.

Assuming arguendo that a franchise "renewal” could be construed in this
context as a new agreement, the same construction certaiply cannot be advanced for an
extension of the existing franchise. Jones's local franchise was, in fact, extended by the
County Council of Prince George's County to March 1, 1998, and did not terminate in July

' 47 U.S.C. § 522(9) (emphasis added).

69141.1



CoLg, RaYWIn K BRAVERMAN, L. P,

Amold B. Sherman, Esq.
December 17, 1997
Page -3-

1997, as you contend. Thus, Jones remains fully within its contractual rights to provide
service to the residents of Milestone Manor Apartments.’

We must emphasize that Jones is not asking your client for the exclusive right
to provide cable television services to the residents of Milestone Manor Apartments. Rather.
Jones simply seeks to continuc to provide high-quality programming services in competition
with OnePoint Cornmunications or other service providers. Certainly, the residents of
Milestone Manor Apartments will benefit from having a choice of service providers—and
Jones is confident that its services compare favorably with those of other providers.

Finally, we note that, although it is under no obligation to do so, Jones is
amenable to discussing a modification of the existing Agreement. In an effort 1o quickly
resolve the current dispute, Jones will consider a new arrangement to provide your client with
more favorable terms.

Please contact the undersigned should you wish 1o discuss this matter in further detail.
Alternatively, your client should feel free to directly contact Jones's local management to
explore a ncw business arrangement.

cc:  Mrs. Elaine Milesione 7~

?  We disagree with your assertion that Mr. Rigby's communications with the residents
constitutes a "material breach" of Section 5 of the Agreement.
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CERTIFICATE OF SERVICE

I hereby certify that on this 23™ day of December, 1997, a true copy of the foregoing
Comments of Independent Cable & Telecommunications Association was served via first-class

mail, postage prepaid on the following:

Mark J. Palchick

Vorys, Sater, Seymour and Pease
1828 L Street, NW

Eleventh Floor

Washington, DC 20036-5104
Counsel for TKR Cable Company

Stephen R. Effros, President

Cable Telecommunications Association
P.O. Box 1005

Fairfax, VA 22030

Counsel for The Telecommunications
Association

Michael H. Hammer

Wilkie, Farr & Gallagher

Three Lafayette Centre

1155 21 Street, NW

Washington, DC 20036

Counsel for Tele-Communications, Inc.

Charles S. Walsh, Esq.

Fleischman and Walsh, L.L.P.

1400 Sixteenth Street, NW

Suite 600

Washington, DC 20036

Counsel for Adelphia Communications
Corporation

Paul Glist

Cole, Raywid & Braverman, L.L.P.

1919 Pennsylvania Avenue, N.W.

Suite 200

Washington, DC 20006

Counsel for Marcus Cable Co.. American
Cable Entertainment, Greater Media, Inc.,

Cable Televisions Association of Maryland,
Delaware and the District of Columbia,
Cable Televisions Association of Georgia,
Minnesota Cable Communications
Association, New Jersey Cable
Telecommunications Association, Oregon
Cable Television Association, South
Carolina Cable Television Association,
Tennessee Cable Television Association,
Texas Cable TV Association

Quincy Rodgers

Vice President, Government Affiars
General Instrument Corporation
1132 21% Street, NW

Suite 405

Washington, DC 20036

Herbert E. Marks

Squire, Sanders & Dempsey

1201 Pennsylvania Avenue, NW

P.O. Box 407

Washington, DC 20044

Counsel for the Independent Data
Communications Manufacturers Association

Michael D. Kerr

Senior Vice President
SIECOR CORPORATION
800 17™ Steet, NW
Hickory, NC 28601-3336



